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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :- -
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fegs 0f .Rs-.

1000/- where the amount of service tax & interest demanded & penalty levied of Rs,/_;“iL‘_\é_k,hsL_or»

less, Rs.5000/- where the amount of service tax & interest demanded &penzitg?}g«ﬁ'eld,js‘Ts"}
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the camountyof |-
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees fgjtbe f_grm of [2
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.
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2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act,1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten

Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

o Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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ORDER-IN-APPEAL

Shri Mohabatsingh Makwana, Husband of late Smt. Parulben M Makwana, the
deceased proprietor of M/s. Lyka Engineering Services, 3 & 4, Baronet Complex,
2nd Floor, Opp.- Sabarmati S.T. Stand, Highway Road, Sabarmati, Ahmedabad 380
005 (henceforth, “appellant”) has filed the present appeal against the Order-in-
original No. 06//AR-V/Supdt./Lyka Engineering/17-18 dated 30.01.2018
(henceforth, “impugned order”) issued by the Superintendent, CGST Range-V, Div-
VII, Ahmedabad - North (henceforth, “adjudicating authority”).

i The facts of the case, in very brief, are that the appellant, a service tax
registrant, failed to file half yearly returns (ST-3 returns) for the years 2013-14 and
2014-15 in stipulated time period. The adjudicating authority, after issuing a show
cause notice and following the proper procedure, passed the impugned order
wherein he ordered a recovery of Rs.80,00 0/- as late fee for late filing of returns and

imposed penalty of Rs.10,000/- in terms of section 77(2) of the Finance Act, 1994.

3. Shri Mohbatsingh Makwana, husband of the deceased sole proprietor of the
firm namely M/s Lyka Engineering Services has filed this appeal as a representative
and legal heir of the deceased proprietor to set aside the adjudicating authority’s

order of recovery. The grounds of appeal, in brief, are as follows-

3.1  Appellant refers to a letter dated 12.05.2017 issued by the Assistant
Commissioner (Prev), Service Tax, Ahmredabad to state that preventive inquiry
initiated against the firm was closed on the ground that the proprietor of the firm

had died; that any inquiry and subsequent order is bad in law.

3.2 ‘Appellant states that all the proceedings are deemed to be concluded once
person against whom it is initiated is dead. Appellant relies on Supi‘eme Court’s
judgment in the case of Shabina Abraham & Ors V. Collector of Central Excise &
Customs (copy supplied) which says that there is no provision which empowers the

authorities to recover dues from a deceased assessee by proceeding against his legal

heirs.

4. In the personal hearing held on 04.06.2018, CA Bishan Shah represented the
appellant and reiterated the grounds of appeal. He cited Supreme Court’s decision in

the case of Shabina Abraham & Ors v. Collector of Central Excise & CustonTs

(50) STR 241 (SC)].
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e [ have carefully gone through the appeal which has been filed after a period
of more than 2 months from the date of communication of the impugned order. The
appellant has requested for condonation of delay. In terms of powers granted to me
in terms of section 85(3A) of the Finance Act, 1994 and considering that the delay is

not more than a month, I allow the filing of appeal.

51  The short issue to be decided is whether late fee and penalty ordered to be
recovered under the impugned order can be recovered from the legal heirs of the
deceased proprietor. The appellant claims that once sole proprietor of the firm has
died, all proceedings initiated under the Finance Act, 1994 would be discontinued in
view of Supremé Court’s judgment in the case of Shabina Abraham & Ors v. Collector
of Central Excise & Customs. Relying on this judgment of the apex court, appellant
states that the way section 73 of the Finance Act, 1994 has been worded, it is amply
clear that legislature has consciously kept away the legal heirs from answering

liabilities under the Finance Act, 1994.

5.2 In Shabina Abraham case, the question that arose was whether an
assessment proceeding under the Central Excises & Salt Act, 1944 can continue
against the legal representative/ estate of a sole proprietor/ manufacturer after he
is dead. Hon’ble Court allowed the appeal on the ground that there is no machinery
provision in the Central Excises & Salt Act for continuing assessment proceedfngs
against a dead individual. The first head-note of the citation [2017 (50) STR 241
(SC)] reads as under -

Demand - Continuation of - Against legal representatives/estate of sole
proprietor/manufacturer after he is dead through natural causes - HELD : It
was impermissible to continue such assessment proceedings - In definition
of assessee in Section 4(3)(a) of Central Excise Act, 1944 as “means person
who is liable to pay duty of Excise under this Act and includes his agent”, (i)
use of present tense indicates that person referred to can only be living
person, and (ii) use of “means and includes” indicates that it was exhaustive,
with ne scope of reading anything into it - In absence of machinery
provisions for proceeding against dead person’s legal heirs, duty and other
sums do not become “payable” to apply recovery provisions under Section
11 ibid - Situation was not similar to one where firm is dissolved as device to
evade tax, as it cannot be said that individual proprietor, who died through
natural causes, maneuvered his death to evade Excise duty - Plea’that
Section 11A ibid was machinery provision which must be construed to make
it workable, rejected as there was no charge to Excise duty under main
charging provision of dead person - Section 6 ibid does not say anything
about how dead person’s assessment is to continue after his death in respect
of Excise duty that may have escaped assessment - Definition of “person”
under Section 3(42) of General Clauses Act, 1897 was not applicable as it
does not include legal representatives of deceased. A W Hy,
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5.3 I further rely on the Chandigarh Tribunal’s order in the case of Vi

v. Commissioner of Central Excise, Ludhiana [2017(358) ELT 447 (T
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where, relying the apex court’s judgment in Shabina Abraham case, it was held that
proceedings against proprietorship firm cannot be continued after death of sole

proprietor.

54  Though above citations are in the context of excise duty cases, the ratio is
applicable in the service tax matters also as under the Finance Act, 1994 also there
is no express provision to hold a legal heir liable to pay the dues. I, therefore, go
with the arguments of the appellant and hold that recovery proceedings arising out
of impugned order cannot be continued as the sole proprietor is dead. The

impugned order, therefore, requires to be set aside.

6. Accordingly, I set aside the impugned order and allow the appeal.
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The appeal filed by the appellant stands disposed of in above terms.
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By R.P.A.D.

To,

Shri Mohabatsingh Makwana,

Husband of late Smt. Parulben M Makwana,

the deceased proprietor of M/s. Lyka Engineering Services,

3 & 4, Baronet Complex, 2nd Floor, Opp.- Sabarmati S.T. Stand, Highway Road,

Sabarmati, Ahmedabad 380 005

Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.

2 The Commissioner of Central Tax, Ahmedabad - North.
3. The Joint/Additional Commissioner, Central Tax (System), Ahmedabad orth.
4. The Superintendent, CGST Range-III, Div-1V, Ahmedabad- North o R CEATRyy b

\/‘“yﬁﬁrd File.
6. PA.







